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ADJUDICATION: 

FAIR & 
REASONABLE 

RATES, BUT FAIR 
GAME?

Introduction

Charles Edwards, high performing 
Construction Barrister, reviews the 
Technology and Construction Court case of 
Clegg Food Products Limited v Prestige Car 
Direct Properties Limited [2025] EWHC 
2173 (TCC) (19 August 2025).

This case concerned the enforcement of 
an adjudicator ’s decision regarding a 
dispute arising between Clegg Food 
Projects Limited (“Contractor”), the 
Claimant and Prestige Car Direct 
Properties Limited (“Employer”), the 
Defendant. 

The Employer appointed the Contractor 
under a JCT Design and Build Contract for 
the construction of a leisure and retail 
centre in Bishop Auckland. A dispute arose 
in respect of the Contractor’s application 
for payment concerning eight valuations 
and the Contractor’s “entitlement to 
extensions of time (“EOTs”) and 
prolongation costs”.

The Contractor issued its notice of 
adjudication on 15th October 2024 and 
the Royal Institute of Chartered Surveyors 
(“RICS”) nominated an adjudicator on 18th 

October 2024. It was agreed between the 
parties that the adjudicator should use the 
gross valuation sum “or such other sum as 
the adjudicator may decide” when 
deciding a valuation. The adjudicator 
decided the following:

“(a) the Defendant’s payment notice 
had undervalued the amount due to 
the Claimant in respect of the eight 
Relevant Changes,
(b) the Claimant was entitled to 
EOTs,
(c) as a result of the entitlement to 
the EOTs, the Defendant’s entitlement 
to LADs was reduced, and
(d) the Claimant was entitled to 
suspension costs and to thickening 
costs” 

Following the deduction of the LADs, the 
Employer was ordered to pay the 
Contractor the sum of £541,880.12 plus 
VAT. The adjudicator used his own “fair 
and reasonable rate” when deciding the 
amount due in respect of the eight 
Relevant Changes.  The adjudicator stated:

“The Parties have asked me to use the 
information provided by them and my 
own experience, to determine the 
values of the items in dispute, which 
process may include accepting one or 
other of the Parties’ valuations or 
forming one of my own”

The Contractor subsequently sought 
summary judgment to enforce the 
adjudicator’s decision following the 
Employer’s failure to comply with the 
adjudicator’s decision and pay the 

Contractor the sum owed by the Employer.

The Employer ’s Submissions in the 
Enforcement Proceedings

The Employer submitted amongst other 
things that, the adjudicator had breached 
the rules of natural justice by using:

“…his own rates when assessing the 
value in five of the eight Relevant 
Changes and he remeasured work 
done (using the documentation 
provided in respect of one of the 
Relevant Changes) without informing 
the parties that he intended to this this 
and without give them the opportunity 
to comment on the suitability of doing 
that.” [paragraph 16 of the Judgment]
[Emphasis added]

The Employer relied upon the cases of 
Primus Build Limited v Pompey Centre 
Limited; Roe Brickwork Ltd v Wates 
Construction Ltd and Van Oord UK Ltd v 
Dragados UK to support its submissions 
and that the adjudicator “went too far in 
deciding an alternative way, not advanced 
by the parties”. The Employer claimed that 
the alleged breach by the adjudicator was 
“material because it was founded on a 
novel analysis of the materials”. Since the 
Employer could not understand the basis 
on which the adjudicator decided upon his 
new rates, it is unclear as to what 
defences could have been raised by the 
Contractor or the Employer. As a result, it 
is arguably possible that the Employer may 
have been able to challenge the new rates 
and consequentially reduce its liability 
under the adjudicator’s decision.
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The Contractor’s Submissions in the 
Enforcement Proceedings

The Contractor’s submissions included 
amongst other things that, the adjudicator 
was allowed to use his “own knowledge 
and experience in order to come to a gross 
valuation of Application 37”. The 
adjudicator was “not tasked with making 
declarations as to the rates for valuing each 
of the various items and sub items”. 
Rather, the adjudicator’s task was much 
broader and involved “valuing the entirety 
of Application 37”. The Contractor further 
submitted that the adjudicator’s use of his 
own rates was more favourable to the 
Employer in all but two cases “than the 
rates which the adjudicator could 
unarguably have used without further 
consultation”. 

The Contractor’s submissions included 
reference to a table of hypothetical 
scenarios regarding the outcome of various 
rates, which the Contractor argued could 
have been chosen by the adjudicator 
without justifiable objection by the 
Employer. This is because the rate used by 
the adjudicator was the rate proposed by 
either the Contractor or the Employer, a 
crude “split the difference” or a rate more 
favourable to the Defendant”. Accordingly, 
the Contractor submitted that there 
“cannot be a serious breach of natural 
justice affecting an issue of considerable 
potential importance to the outcome for 
the Defendant – the Defendant [was] 
better off”.

The Technology and Construction Court 
Decision 

Was there a breach of natural justice?

The Technology and Construction Court 
(TCC) rejected the Employer’s argument 
and found in favour of the Contractor. The 
TCC held amongst other things that there 
was no breach of natural justice by the 
adjudicator for “failing to go back to the 
parties to seek additional submissions in 
respect of the “fair and reasonable” rate 
and the single remeasurement” [paragraph 
36 of the Judgment]. The TCC accepted that 
“both parties specifically invited the 
adjudicator to award the amount each of 
them submitted for the gross valuation or 
“such other sums as the adjudicator shall 
see fit.”” It agreed with the Contractor’s 
argument that the adjudicator was not 
“tasked with making declarations as to 
individual rates to use when valuing sub 
items within Relevant Charges” [paragraph 
37 of the Judgment]. Instead, the court 
found that the adjudicator’s task was 

“...much broader – that is the overall 
valuation of Application 37” [paragraph 38 
of the Judgment] and the adjudicator was 
at liberty to “come to a different view from 
the parties in respect of the value of a 
particular item which he considers “fair and 
reasonable” using the document provided 
and submissions made by the parties”” 
[paragraph 38 of the Judgment]. 

The TCC further held that that the 
Employer failed to establish that any 
breach, if proved, was material and of 
considerable importance to the Employer. 
The court further stated as follows:

“47.  In my judgment, the Claimant’s 
submission that when analysed 
correctly, in all but two of the cases, 
the use of the “fair and reasonable” 
rate/new measurement was more 
advantageous to the Defendant than if 
the adjudicator had used either the 
Claimant’s rate, the Defendant’s rate 
or had crudely split the difference 
between those two rates, all of which 
both parties agree he could have done 
without further consultation.

48.  Those two instances where a 
less favourable rate to the Defendant 
was used is significantly less than the 
gross valuation figure argued by the 
Defendant to be the appropriate figure 
to consider when considering 
materiality. The total value of the two 
items assessed using the less 
advantageous rate for the Defendant is 
less than £2,600, which is less than 
0.2% of the adjudicator’s total 
valuation of the Relevant Changes. For 
example, EAI 27 comprised 10 separate 
items and the complaint in relation to 
the new rate affects just one of those 
items. In EAI 68B, the complaint related 
to one of five separate items.

49.  I accept the submission made by 
the Claimant that those differences are 
vastly outweighed by the effect of the 
use of new rates which were more 
favourable to the Defendant than the 
rates which the adjudicator could have 
used without further consultation...”

Did the adjudicator fail to provide sufficient 
reasons?

The TCC held that that the Employer failed 
to demonstrate that a substantial injustice 
had been suffered as a result of the 
adjudicator not consulting with either 
party. It found that that even though the 
adjudicator only provided his workings and 
answered questions when asked directly by 

the Employer, it did not mean that “his 
initial decision was such as to amount to a 
failure to provide adequate reasons” 
[paragraph 53].  It further held that:

“
If the adjudicator had been asked to 
declare the value of each and every 
item and sub item, the Defendant’s 
arguments would have been stronger. 
However, against the background of a 
broadbrush process where the overall 
values arrived at for the different 
elements of Application 37 are set out, 
there is sufficient detail in the 88 page 
decision to enable the parties to 
understand how the adjudicator came 
to his decision in the round.”

The TCC further decided that the approach 
taken by the Employer was found to be 
“simply too granular and unrealistic when 
considering the aims and purposes of the 
1996 Act and Scheme” and notwithstanding 
any alleged breach, no breach was 
identified when the overall facts of the case 
were considered.

Conclusion 

This case highlights that parties need to 
consider carefully what they are asking the 
adjudicator to do as in this case the 
adjudicator was afforded a wide discretion 
based on his expertise and the extensive 
information provided by the parties.  

It further highlights that natural justice is a 
difficult ground on which to resist 
enforcement of an adjudicator’s decision. 
Even where a technical breach is identified, 
the court will need to consider the overall 
context, and such any alleged  breach may 
still fall short of being deemed “material”.
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LETTERS OF 

INTENT: 
STEERING 

THROUGH 
CHALLENGES
This article was first published by in CICES in 
the CICES Construction Law Review 2025 – 
2026

Introduction

Letters of Intent are frequently used in the 
UK construction industry to expedite the 
commencement of work before a formal 
contract is executed. While they serve a 
practical purpose, they can create more 
problems than they can solve and are 
frequently the subject of disputes. They can 
lead to significant legal and commercial 
risks if not properly drafted or understood. 
This article reviews the legal nature of 
letters of intent, highlights key case law, and 
offers best practices for their effective use.

What are Letters of Intent?

Letters of intent come in many different 
forms. A letter of intent will generally 
express an intention in writing of one party 
to enter into a contract with another party 
at a future date. They are generally not 
binding and do not create liability with 
regards to that future contract, save in 
exceptional circumstances. Any disputes 
regarding the interpretation of a letter of 

intent will require consideration of the 
contents and the surrounding 
circumstances of each letter of intent in 
order to ascertain whether the party issuing 
the letter of intent has incurred any liability. 

Letters of intent have been described by 
Coulson LJ (as he then was) in Cunningham 
& Ors v Collett & Farmer [2006] EWHC 1771 
(TCC) as follows:

“82... there is a danger of confusion when 
talking generally about letters of intent. It 
seems to me that there are two distinct 
types of letters of intent: those that create 
no rights and liabilities, and those that do.

83. A letter of intent, properly so called, is a 
document which expresses an intention on 
the part of party A to enter into a contract 
in the future with party B but creates no 
liability in regard to that future contract. It 
is expressly designed to have no binding 
effect whatsoever….

Given that such a letter of intent is 
expressly designed not to create any 
liability or entitlement on either side, such 
a letter can hardly be objectionable. Of 
course, the reality is that, in the 
construction industry today, most letters of 
intent are not in this form, but are instead 
expressly designed to give rise to some , 
albeit limited, reciprocal rights and 
liabilities.”

Why use Letters of Intent?

Letters of intent are often used in the 
construction industry whilst contract 

negotiations are being finalised and there 
are good reasons to start working in 
advance of all the contract documents 
being finalised. This enables the parties 
more time to agree outstanding terms and 
conditions and to prepare the formal 
construction contract. Thus, provide 
comfort to a contractor, subcontractor, 
designer or supplier with regard to 
payment.

The Types of Letters of Intent

Letters of intent come in many different 
forms subject to the needs of the parties. In 
ERDC Group Ltd v Brunel University [2006] 
EWHC 687 (TCC), Judge Lloyd QC stated at 
paragraph 27 that:

“…Some are merely expressions of 
hope; others are firmer but make it 
clear that no legal  consequences 
ensue; others presage a contract and 
may be tantamount to an agreement 
“subject to contract”; others are 
contracts falling short of the full-blown 
contract that is contemplated; others 
are in reality that contract in all but 
name. There can therefore be no prior 
assumptions, such as looking to see if 
words such as “letter of intent” 
have or have not been used.”

The phrase “letter of intent” is not a term of 
art (ERDC Group Ltd v Brunel University 
[2006] EWHC 687 (TCC)) and each case will 
depend on the individual circumstances as 
to its meaning and effect. Letters of Intent 
are either binding or non-binding. 
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Problems and Pitfalls that Arise with the 
Use of Letters of Intent

Letters of intent are used too often in the 
construction industry as a way of avoiding, 
or at least putting off, potentially difficult 
questions as to the final make-up of the 
contract and the contract documents (as 
stated by Coulson LJ (as he then was) at 
paragraph 89 in Cunningham & Ors v 
Collett & Farmer [2006] EWHC 1771 (TCC)). 
The problems and pitfalls regarding the use 
of letters of intent are numerous and 
include the following disputes set out 
below that have been heard in the 
Technology and Construction Court. 

Letters of Intent and Caps

The case of CLS Civil Engineering Ltd v WJG 
Evans and Sons [2024] EWHC 194 (TCC) 
emphasised the importance of clearly 
defined caps within letters of intent. WJG 
Evans and Sons argued that the 
construction contract between the parties 
was governed by the JCT Intermediate 
Building Contract 2016. CLS Civil 
Engineering Ltd disagreed. WJG Evans and 
Sons was seeking a final valuation of 
£1,413,669.24. The Court held that the cap 
of £1.1 million stipulated in the letter of 
intent was binding, preventing the 
Contractor, WJG Evans, from recovering 
costs beyond the cap of £1.1 million. The 
judgment also reinforced the importance of 
ensuring that all parties understand that 
the letter of intent might be the only 
binding document, especially if no final 
contract is agreed upon.  

Cost Cap and Letter of Intent Gives Rise to 
Contract

In Mowlem PLC v Stena Line Ports Ltd 
[2004] EWHC 2206 (TCC), the Technology 
and Construction Court held amongst other 
things that the relationship between the 
parties was governed by a letter of intent 
which limited the contractor’s entitlement 
to payment to the sum of £10 million. The 
contractor’s claim for payment of a sum of 
money in excess of £10 million was 
rejected. Letters of intent will not generally 
give rise to a contractual relationship 
between the parties. However, the letter of 
intent in this case created a contract. The 
letter of intent in question would not make 
commercial sense to have a financial limit 
which could have been avoided by the 
Contractor continuing with work and 
exceeding the financial limit.  

Payment - the Housing Grants Construction 
and Regeneration Act 1996 (as amended)

When drafting a letter of intent, it is 
important that the payment provisions are 
clear because if it is deemed “a 
construction contract” under the Housing 
Grants Construction and Regeneration Act 
1996 (as amended) (“the Act”), it will be 
caught by the payment provisions in the 
Act. 

Letter of Intent and Limitation of Liability – 
High Court and Court of Appeal Judgments

In the first instance decision in the High 
Court of Arcadis Consulting (UK) Ltd v 
AMEC (BSC) Ltd [2016] EWHC 2509, Arcadis 
argued amongst other things that there 
was a cap on liability in the sum of 
£610,515.00. The Technology and 
Construction Court held that the reference 
in the letter of intent regarding terms and 
conditions (cap on liability) had not been 
incorporated. On the same set of facts in 
the Court of Appeal in Arcadis Consulting 
(UK) Ltd v AMEC (BSC) Ltd [2018] EWCA 
2222, the Court of Appeal overturned the 
decision of the High Court. The Court of 
Appeal held that the first set of terms and 
conditions had in fact been agreed by the 
parties and were therefore incorporated by 
reference to the party’s letter of intent. 
Arcadis’ liability was limited to 
£610,515.00.

Supreme Court - Letters of Intent and the 
Existence of a Contract

In RTS Flexible Systems Ltd v Molkerei Alois 
Muller GmbH & Co KG [2010] UKSC 14, the 
letter of intent included amongst other 
things:

(i) The agreed price for the engineering, 
build, delivery, installation and 
commissioning…GBP 1,682,000 …
(ii) RTS is now to commence all work 
required in order to meet Müller's 
deadlines set out in the Offer…Delivery… in 
accordance with the timetable set out in 
the Offer.
(iii) …full contractual terms will be based on 
Müller's amended form of MF/1 contract 
and the full terms, and the relevant 
technical specifications will be finalised…4 
weeks of the date of this letter. 

The main issue to be decided by the 
Supreme Court was whether the parties 
entered into a contract following the expiry 
of the letter of intent and, if so, the terms 
of that contract.

The High Court in the first instance held:

“…after the expiry of the letter of intent 
there was a contract and that the 

parties had reached full agreement on 
the work that was to be done for the 
price they had already agreed. The 
judge held that the contract was based 
on limited terms and did not include the 
final draft version of certain terms 
known as the MF/1 conditions (Müller’s 
standard contract conditions).”

In the Court of Appeal, on the same set of 
facts, the Court of Appeal unanimously 
allowed the appeal and made a declaration 
that no contract came into existence after 
termination of the letter of intent. 
The matter was finally appealed in the 
Supreme Court, which unanimously 
allowed the appeal and reached a different 
conclusion from both the High Court and 
the Court of Appeal.  In doing so, the 
Supreme Court held amongst other things 
that: 

“…although there was no formal 
contract, Muller and RTS did 

reach a legally binding agreement and 
that that agreement contained wider 
terms than the limited terms found by 
the judge.”

The Supreme Court further stated:

“…The different decisions in the courts 
below and the arguments in this court 
demonstrate the perils of beginning 
work without agreeing the precise basis 
upon which it is to be done…The moral 
of the story is to agree first and start 
work later…”.

Steps to Minimise the Risks Associated with 
Letters of Intent 

Points to consider in order to minimise risks 
associated with letters of intent include, 
but not limited to the following:

1. Be clear from the outset about the 
purpose of the letter of intent, i.e. 
whether it is binding or non-binding.

2. What terms and conditions apply to 
the letter of intent and whether it 
includes a particular Standard Form of 
Contract.

3. Payment provisions and any cap on 
payment.

4. Is it clear from the letter of intent 
what the scope of works to be carried 
out are and the procedure with 
regard to rectification of any 
defective work.

5. Time for completion of works and 
how any extension of time may be 
administered in relation to any 
agreed programmes.
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6. Limitation of liability.
7. Whether the contract to be executed 

will apply retrospectively to the work 
carried out pursuant to the letter of 
intent.

8. Does the letter of intent have an 
expiry date.

9. Record any provisions of the 
proposed contract that have been 
agreed between the parties.

10. Record any outstanding issues which 
are yet to be agreed between the 
parties prior to the execution of the 
proposed contract.

Conclusion

It is clear from the various decisions in the 
Technology and Construction Court, Court 
of Appeal and the Supreme Court, what 
“the perils of beginning work without 
agreeing the precise basis upon which it is 
to be done” are: RTS Flexible Systems Ltd v 
Molkerei Alois Muller Gmbh & Company KG 
(UK Production) [2010] UKSC 14 [paragraph 
1].

As stated by Coulson LJ (as he then was in 
the High Court) at paragraph 89 in 

Cunningham & Ors v Collett & Farmer 
[2006] EWHC 1771:

“That letters of intent are used too 
often in the construction industry as a 
way of avoiding, or at least putting off, 
potentially difficult questions as to the 
final make-up of the contract and the 
contract documents…But, having said 
all that, I do not agree that letters of 
intent are, as a matter of principle, 
always, or almost always, 
inappropriate. There will be times when 
a letter of intent is the best way of 
ensuring that the works can start 
promptly, with a clear timetable both 
for the finalisation of the contract 
formalities, and for the carrying out of 
the works themselves.”

In conclusion, I am not suggesting the 
construction industry should abandon the 
use of letters of intent, however, letters of 
intent should be used with great care 
taking on board the points set out above 
(which is not an exhaustive list) to minimise 
the risks associated with their use and only 
after having taken proper legal advice.
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NEC4 

DISALLOWED 
COSTS IN THE 

SPOTLIGHT
This article was first published by NEC 
Contracts 

Introduction
 
Disallowed Costs represent one of the 
biggest risks to contracting parties under 
NEC4 Engineering and Construction 
Contract (“NEC4 Contract”) Options C, D, E 
and F. This article will examine some of the 
risks associated with disallowed costs and 
highlight some of the key issues for 
consideration which will assist parties to an 
NEC4 Contract, Options C, D and E. 
Disallowed costs serve a number of 
purposes, including encouraging better 
contract management and preventing the 
recovery of non-Defined Costs by the 
Contractor during the administration of the 
Contract by the Project Manager (“PM”). 
The definition of Disallowed Costs is set out 
in clause 11.2(26) of the NEC4 Contract 
which provides as follows:

Disallowed Cost is cost which:

• is not justified by the Contractor’s 
accounts and records.
It is important that the Contractor is 
able to demonstrate costs that they 
have incurred in Providing the Works 

and that such costs are supported by 
the Contractor’s records, otherwise 
they will be deemed as disallowed 
costs. The level of detail and 
substantiation that is to be expected 
from the Contractor should be clear 
and as such the Contractor and the PM 
should where possible, at the outset of 
a project, agree the level of detail and 
records that will be required. 

• should not have been paid to a 
Subcontractor or supplier in 
accordance with its contract.
All payments made to the 
subcontractor or suppliers should be 
strictly in accordance with the 
contract, otherwise, it would be 
disallowed.

• was incurred only because the 
Contractor did not follow an 
acceptance or procurement procedure 
stated in the Scope. 
The Client expects the Contractor to 
follow any acceptance or procurement 
procedure set out within the Scope. 
This is understandable, in all the 
circumstances, where there are 
significant sums of the Client’s money 
being expended through the Contract 
and it is important that the Client 
obtains best value, including the right 
quality and price. It is important that 
the acceptance or procurement 
procedure is very clearly set out in the 
Contract to reduce disputes and/or 
disagreements between the 

Contractor and the PM/Client. Where 
the Contractor has failed to follow an 
acceptance or procurement procedure, 
the assessment of such disallowed 
costs can cause practical difficulties for 
the PM in assessing the amount of any 
extra over cost due to the Contractor’s 
failure which would be deemed 
disallowed costs.

• was incurred only because the 
Contractor did not give an early 
warning which the contract required it 
to give.
Clause 11.2(26) encourages the 
Contractor to provide an early warning 
and in the absence of such an early 
warning, if extra costs are incurred 
which would not have been incurred, 
had the early warning been given, then 
such extra costs would be disallowed 
cost. It is important that Contractors 
give early warnings where it is required 
in accordance with clause 15.1 if they 
become aware of any matter, which 
could:

➢ increase the total of the Prices,
➢ delay Completion,
➢ delay meeting a Key Date or
➢ impair the performance of the 

works in use

• was incurred only because the 
Contractor did not give notification to 
the Project Manager of the preparation 
for and conduct of an adjudication 
or proceedings of a 
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tribunal between the Contractor and a 
Subcontractor or supplier. 
It is important for the Contractor to 
note that there is an obligation to 
notify the PM of any such proceedings 
with a Subcontractor or supplier to 
enable the PM and/or Client to get 
involved in the resolution of any 
disputes. Costs that are incurred which 
could have been prevented will be 
disallowed cost.

• and the cost of correcting Defects after 
Completion.
The Contractor should note that costs 
incurred in correcting defects after 
Completion are disallowed costs. 
Whereas the costs of correcting 
defects prior to Completion are 
reimbursed in Options C, D and E.

• the cost of correcting Defects caused by 
the Contractor not complying with a 
constraint on how it is to Provide the 
Works stated in the Scope. 
Any defects caused by a failure to 
comply with a constraint on how to 
provide the Works as stated in the 
Scope is disallowed cost.

• the cost of Plant and Materials not used 
to Provide the Works (after allowing for 
reasonable wastage) unless resulting 
from a change to the Scope. 
This provision allows for reasonable 
wastage, however, what is reasonable 
is subjective and is to be decided by 
the PM. It is fundamental that the 
Contractor has excellent records to 
prove that costs incurred are 
reasonable and should not be 
disallowed costs.

• the cost of resources not used to 

Provide the Works (after allowing for 
reasonable availability and utilisation) 
or not taken away from the Working 
Areas when the Project Manager 
requested. 
The Contractor has to be able to 
demonstrate, from their records, that 
they have not allowed an excessive 
amount of resources after allowing for 
reasonable availability and utilisation. 
Otherwise, this would be disallowed 
cost. 

• the cost of preparation for and conduct 
of an adjudication, or payments to a 
member of the Dispute Avoidance 
Board or proceedings of the tribunal 
between the Parties. 
This head of disallowed costs is 
understandable as no Client would 
wish to pay for the cost of legal 
proceedings being taken against them. 

Costain Ltd & Ors v Bechtel Ltd & Anor 
[2005] EWHC 1018 (TCC) is an important 
case which involved the interpretation of 
disallowed costs. The central issue in this 
case concerned whether the PM had 
abandoned impartiality in relation to cost 
assessments with the main focus directed 
at the duties of the PM when certifying 
payments. The Contractor, in reference to 
Sutcliffe v Thackrah [1974], argued that 
certifiers such as architects must be 
impartial. The argument in favour of the 
PM’s view relied upon NEC’s procedural 
detail and the employer-facing role which 
supposedly removed all duties of 
impartiality. 

The Court’s analysis on the PM’s role 
provided that the PM retains discretion 
requiring judgment (even in NEC contracts). 

Further, the principles set out in Sutcliffe v 
Thackrah can apply where discretion exists. 
The Court rejected the PM’s argument that 
impartiality made the contract unworkable. 
At paragraphs 44 and 53 of the judgment, 
the Court provided as follows:

“44... It would be a most unusual basis 
for any building contract to postulate 
that every doubt shall be resolved in 
favour of the employer and every 
discretion shall be exercised against the 
contractor...
53... It is, at the very least, properly 
arguable that when assessing sums 
payable to CORBER, RLE’s [the PM] 
duty is to act impartially as between 
employer and contractor.”  

The key lesson to take away from this case, 
in relation to disallowed cost, is that PMs 
must understand their dual role and avoid 
acting solely in the client’s interest when 
certifying payments. This case provides that 
NEC4 Contract PMs still owe a duty of 
impartiality in the certification of payments.

Conclusion

In summary, disallowed costs represent 
significant risks to Contractors and can 
result in a negative impact on the success 
of a project. As a result, it is fundamental 
that Contractors have robust record 
keeping procedures in place to assist in 
avoiding disallowed costs.
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Thank you for reading!

NTC Monthly: Construction Law Update is a publication by barristers of New Temple 
Chambers, recognised for their excellence in construction and engineering law. This 
newsletter is for informational purposes only and does not constitute legal advice. 

Charles Edwards, Head of Chambers
E: charles.edwards@newtemplechambers.com
Tel: +44 (0) 20 3289 8000

Got a topic you would like us to consider or feature in our next publication? 
Email us at clerks@newtemplechambers.com
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